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REMARKS 

Applicant thanks the Examiner for the thorough examination of the present application, 
and respectfully requests reconsideration of the present application in view of the foregoing 
amendments and in view of the reasons that follow. Claim 1-53 were rejected. By way of the 
present reply, claims 1-3, 6, 8-10, 12, 15, 16, 17, 20-22, 24, 26-30, 33-39, 42, 44-46, 48, 50, and 
51 have been amended, and claims 5, 7, 13, 14, 23, 25, 31, 32, 41, 43, and 49 have been 
canceled. No new matter has been added, and support for the amendments may be found 
throughout the application as originally filed. 

Upon entry of this response, claims 1-4, 6, 8-12, 15-22, 24, 26-30, 33-40, 42, 44-48, and 
50-53 will be pending for examination. 

I. 35 U.S.C. § 101 

The Office Action rejects claims 38-53 under 35 U.S.C. § 101 as allegedly being directed 
to non-statutory subject matter. In particular, the Office Action asserts that the claimed 
"computer-readable medium" is broadly interpreted as covering both non-transitory and 
transitory mediums. The Office Action suggests "adding the limitation 'non-transitory' to the 
claim" to overcome the rejection. (Office Action at 3.) 

Applicant has complied with this request in the interest of compact prosecution, but 
respectfully submits that the use of "non-transitory" is to be understood to remove only 
propagating transitory signals per se from the claim scope, and does not relinquish rights to all 
standard computer-readable media that are not propagating transitory signals per se. 

II. 35 U.S.C. 8 112. First Paragraph 

The Office Action rejects claims 38-53 under 35 U.S.C. 112, first paragraph, as allegedly 
failing to comply with the written description requirement. In particular, the Office Action 
asserts that the original specification does not support an "article of manufacture including a 
computer-readable medium." Applicant respectfully disagrees, and reminds the Examiner that 
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MPEP § 2163(I)(B) states that there is no in haec verba requirement for newly added claim 
limitations. Instead, newly added claim limitations only require support in the specification 
"through express, implicit, or inherent disclosure." Given this standard, Applicant respectfully 
submits that an "article of manufacture including a computer-readable medium" is expressly, 
implicitly, and/or inherently supported by at least paragraph [0053] of the specification, which 
states that the "[m]emory 303 is capable of storing programs and data used by the processor 
302." Thus, Applicant respectfully requests withdrawal of this rejection. 

III. 35 U.S.C. § 103(a) 

The Office Action rejects claims 1-53 under 35 U.S.C. § 103(a) as allegedly being 
unpatentable over Applicants Admitted Prior Art in U.S. Patent Publication No. 2004/0136339 
("AAPA") in view of U.S. Patent No. 7,046,649 to Awater et al. ("Awater"). Although 
Applicant does not agree with or acquiesce to this rejection, in the interest of advancing 
prosecution, Applicant has amended the claims to more particularly describes aspects of the 
present application. As discussed in detail below, AAPA and Awater, whether considered alone 
or in combination, cannot be reasonably interpreted as disclosing, teaching, or suggesting the 
elements recited in amended claims 1-53. 

A. Claims 1-5. 20-23. and 38-40 

With regard to independent claims 1, 20, and 38, the Office Action asserts that AAPA 
discloses each claim element recited except for the structural components (i.e., the processor, 
memory, etc.), which the Office Action relies upon the Awater reference as teaching. 

AAPA describes "transmission protection ... to prevent legacy stations from transmitting 
while transmissions using the second modulation scheme are in progress." (AAPA at ^[[00 14].) 
"In accordance with transmission protection, an enhanced station that is about to transmit a frame 
using the second modulation scheme first transmits a short frame using the first modulation 
scheme. This short frame is detectable by the legacy stations in the area." (AAPA at ^[001 5].) 



MADI_2497008.1 



-14- 



Atty. Dkt. No. 088245-2502 



"A duration field in the short frame contains a value that indicates how long the legacy terminals 
should refrain from transmitting, and the field is populated with a duration that is long enough to 
cover the length of time for transmissions of frames using the second modulation scheme." 
(AAPA at ^[[00 16].) "A mechanism is also known in the prior art for notifying all of the 
enhanced stations in the network when to use and when not to use transmission protection." 
(AAPA at 10017].) 

In contrast to AAPA, amended claim 1 recites "determining, at an access point, a power 
save status of a first device configured to communicate in accordance with a first modulation 
scheme." Independent claims 20 and 38, though different in scope, include similar claim 
elements. Applicant respectfully submits that AAPA cannot be reasonably interpreted as 
disclosing or suggesting these claim elements because, while AAPA may illustrate an access 
point in Figure 1, there is no description that the access point determines "a power save status of 
a first device configured to communicate in accordance with a first modulation scheme. " as 
recited amended claims 1, 20, and 38. (Emphasis supplied) In fact, there is no description or 
suggestion in AAPA about the access point determining "a power save status" of any device. 
Thus, AAPA cannot be reasonably interpreted as disclosing this claim element recited in 
amended claims 1, 20, and 38. 

Further, amended claim 1 recites that: 

responsive to a determination that the first device is not in a power 
save state, (i) enabling transmission protection at the access point; 
and (ii) transmitting, from the access point, a message requesting 
that a second device enable transmission protection, wherein the 
second device and the access point are configured to communicate 
in accordance with a first and second modulation scheme. 

Independent claims 20 and 38, though different in scope, include similar claim elements. 
Applicant respectfully submits that AAPA cannot be reasonably interpreted as disclosing these 
claim elements because, while there is a brief mention in AAPA 1f[00l7] of a mechanism for 
"notifying all of the enhanced station in the network when to use and when not the use 
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transmission protection," there is no description or suggestion related to " responsive to a 
determination that the first device is not in a power save state, (i) enabling transmission 
protection at the access point; and (ii) transmitting, from the access point, a message requesting 
that a second device enable transmission protection," as recited in amended claims 1, 20, and 38. 
(Emphasis supplied.) AAPA, therefore, cannot be reasonably interpreted as disclosing this 
additional claim element recited amended claims 1, 20, and 38. 

Furthermore, Applicant notes that the rejection based on AAPA cannot be maintained 
because Applicant's replacement of "a first device" with "an access point" in amended claims 1, 
20, and 38 precludes the interpretation of a legacy station as corresponding to this device. This is 
because f[0006] of AAPA clearly sets forth that the legacy station can only communicate via "a 
first modulation scheme." In contrast, amended claims 1, 20, and 38 recite that the "access point 
[is] . . . configured to communicate in accordance with a first and second modulation scheme " 
(Emphasis supplied.) Because a legacy station does not operate in this manner, Applicant 
respectfully submits the rejection based on AAPA cannot be reasonably maintained. 

With regard to the Awater reference, Applicant respectfully submit that Awater does not 
cure the deficiencies of AAPA. Awater was cited merely as alleged evidence of a computer- 
readable medium, a memory, and a processor. See Office Action at 5. Awater does not describe 
any of the above-discussed claim elements absent from AAPA, nor does the Office Action assert 
that it does. Thus, Awater cannot be reasonably interpreted as disclosing the claim elements 
deficient from AAPA. 

Because neither AAPA nor Awater, whether considered alone or in combination, 
discloses or suggests the claim elements recited in amended independent claims 1, 20, and 38, 
Applicant respectfully submits that the rejection of these claims has been overcome. 
Furthermore, Applicant respectfully submits that the rejection of dependent claims 2-4, 21, 22, 
39, and 40 has been overcome for at least the same reasons as independent claims 1 , 20, and 38, 
in addition to other reasons which Applicant reserves the right to argue at a later point if 
necessary. 
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B. Claims 6. 7. 24, 25. 42. and 43 

Similar to the rejection of claims 1, 20, and 38, the Office Action alleges with respect to 
independent claims 6, 24, and 42 that AAPA discloses each claim element except for a 
computer-readable medium. Though Applicants does not agree, independent claim 6 has been 
amended to recite: 

receiving, at an access point, a first frame from a first device 
configured to communicate in accordance with a first modulation 
scheme" and "in response to receiving the first frame from the first 
device, (i) enabling transmission protection at the access point; and 
(ii) broadcasting from the access point a message requesting that a 
second device enable transmission protection, wherein the second 
device and access point are configured to communicate in 
accordance with the first modulation scheme and a second 
modulation scheme. 

Independent claims 24 and 42, though different in scope, have been similarly amended. 

For at least the same reasons as set forth above in Section 11(A), Applicant respectfully 
submits that AAPA and Awater, whether considered alone or in combination, do not disclose or 
suggest: 

in response to receiving the first frame from the first device , (i) 
enabling transmission protection at the access point; and (ii) 
broadcasting from the access point a message requesting that a 
second device enable transmission protection, wherein the second 
device and access point are configured to communicate in 
accordance with the first modulation scheme and a second 
modulation scheme , 

as recited in amended claims 6, 24, and 42. (Emphasis supplied.) That is, there is no disclosure 
in AAPA or Awater related to an access point conducting the two claimed actions "in response to 
receiving the first frame from the first device." Thus, Applicant respectfully requests withdrawal 
of this rejection. 
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C. Claims 8-11. 26-35. and 44-49 

With respect to independent claims 8, 26, and 44, the Office Action asserts that AAPA 
discloses each claim element except for a computer-readable medium. Although Applicant does 
not agree with this assertion, in the interest of advancing prosecution, Applicant has amended 
independent claim 8 to recite: 

in response to receiving a message from a second device at the 
access point, adjusting the time period separating the transmission 
of the first message and the second message, wherein . . . second 
device and access point are configured to communicate in 
accordance with the first modulation scheme and a second 
modulation scheme. 

Independent claims 26 and 44, though different in scope, have been similarly amended. 

Applicant respectfully submits that AAPA cannot be reasonably interpreted as disclosing 
these claim elements because there is no disclosure or suggestion related to " in response to 
receiving a message from a second device at the access point, adjusting the time period 
separating the transmission of the first message and the second message, wherein . . . second 
device and access point are configured to communicate in accordance with the first modulation 
scheme and a second modulation scheme." At best, AAPA describes in t[0017] a mechanism for 
"notifying all of the enhanced station in the network when to use and when not the use 
transmission protection." However, notifying a device when to use and when not to use 
transmission protection cannot be reasonably interpreted as adjusting a messaging time period "in 
response to receiving a message from a second device at the access point." Thus, the rejection of 
independent claims 8, 26, and 44, as well as dependent claims 9-12, 15, 27-30, 33-35, and 45-48, 
should be withdrawn. 

D. Claims 16-19. 34-37. and 50-53 

As to claims 16, 34, and 50, the Office Action asserts that AAPA discloses each claim 
element except for a computer-readable medium. Though Applicant does not agree or acquiesce 
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to this assertion, in a good-faith effort to advance prosecution, Applicant has amended 
independent claim 16 to recite: 

transmitting from an access point a first frame comprising a 
duration field with a value to a first device via a shared- 
communications channel in a wireless local area network in 
accordance with a first modulation scheme, wherein the first device 
is configured to communicate in accordance with the first 
modulation scheme and a second modulation scheme . 

(Emphasis supplied.) Independent claims 34 and 50, though different in scope, have been 
similarly amended. Applicant respectfully submits that this claim amendment distinguishes the 
claims from AAPA inasmuch as it particularly describes that the first frame with a duration field 
is transmitted "to a first device . . . configured to communicate in accordance with the first 
modulation scheme and a second modulation scheme." In contrast, AAPA describes that the 
frame is transmitted to the legacy device, which only communicates in accordance with the first 
modulation scheme: 

In accordance with transmission protection, an enhanced station 
that is about to transmit a frame using the second modulation 
scheme first transmits a short frame using the first modulation 
scheme. This short frame is detectable by the legacy stations in the 
area. 

A duration field in the short frame contains a value that indicates 
how long the legacy terminals should refrain from transmitting , 
and the field is populated with a duration that is long enough to 
cover the length of time for transmissions of frames using the 
second modulation scheme. The duration information inside the 
Request-to-Send or Clear-to-Send frame activates a virtual carrier 
sense mechanism in the legacy stations, which will not transmit, as 
a result, during the protected, subsequent second transmission. 

(AAPA at K1P015] and [0016]; emphasis supplied.) 

Thus, it would be unreasonable to maintain the rejection based on AAPA in view of the 
claim amendments, and Applicant therefore respectfully requests withdrawal of this rejection. 



-19- 



Atty. Dkt. No. 088245-2502 



CONCLUSION 



For at least the reasons set forth above, Applicant believes that the present application is 
now in condition for allowance. Favorable reconsideration of the application as amended is 
respectfully requested. The Examiner is invited to contact the undersigned by telephone if it is 
felt that a telephone interview would advance the prosecution of the present application. 

The Commissioner is hereby authorized to charge any additional fees which may be 
required regarding this application under 37 C.F.R. §§ 1.16-1.17, or credit any overpayment, to 
Deposit Account No. 1 9-074 1 . Should no proper payment be enclosed herewith, as by the credit 
card payment instructions in EFS-Web being incorrect or absent, resulting in a rejected or 
incorrect credit card transaction, the Commissioner is authorized to charge the unpaid amount to 
Deposit Account No. 19-0741 . If any extensions of time are needed for timely acceptance of 
papers submitted herewith, Applicant hereby petitions for such extension under 37 C.F.R. §1 .136 
and authorizes payment of any such extensions fees to Deposit Account No. 19-0741 . 



Respectfully submitted, 



FOLEY & LARDNER LLP 
Customer Number: 23524 
Telephone: (608) 258-4292 
Facsimile: (608) 258-4258 



Date January 5. 2011 




Attorney for Applicant 
Registration No. 44,787 
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